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A. IDENTITY OF PETITIONER

Petitioner Richard Boyd, a City of Olympia (“SIE”) firefighter injured at
work, asks this court to accept review of the Court of Appeals’ decision
ferminating review designated in Part B of this petition,

B. COURT OF APPEALS DECISION

The Court of Appeals Division Il narrowly construed the Industrial
Insurance Act (“IIA”)—-and resolved doubts in favor of the SIE, rather than the
injured worker, resulting in premature closing of his hip and back injury claim.,

Frrefighter Boyd’s treating physician, Dr, Rao, submifted a protest medical
record fo the t@d party administrator who was handling Mr, Boyd’s claim. This
constituted a protest of a Department order of February 18,2014 that stated that
his condition was “stable.” This protest record was reasonably calculated to put
the SIE on notice that Mr. Boyd was not “stable”, and that action was requested
that was inconsistent with the Department’s order. The Claims Administrator
Fleischman’s “belief” that is was for an unrelated condition was incorrect, and
irrelevant.

Review should be accepted because: (1) the decision of the Court of
Appeals is in conflict with a decision of the Supreme Court interpreting the

Industrial Insurance Act in favor of the occupationally injured or discased worker,



See, Spivey v. City of Bellevue, 389 P.3d 504 (2017); (2) The decision of the
Court of Appeals is in conflict with a published decision of the Court of Appeals,
Division linterpreting the “IIA” in favor of the occupationally injured or diseased
worker. See, Larson v. City of Bellevue, 188 Wn.App. 857, 355 P.3d 331
(2015); (3) there is a significant due process question regarding liberal application
of the ITA in favor of injured workers under the Constitution of the State of
Washington; and, (4) the petition involves an issue of substantial public interest for
Washington workers that should be determined by the Supreme Court.

A copy of the decision is in the Appendix at pages A-1 through A-19,

C. ISSUES PRESENTED FOR REVIEW

Issue 1: Is the injured worker entitled to the benefits of 1) the Industrial

Insurance Act, 2) case law from this court and Division I, and, 3) due

process at the time of a protest on claim closure for back and hip injuries

when a medical record and billing indicating the accepted conditions were

not fixed and stable were timely received by the self insured employer?

YES.

Issue 2: Is the injured worker entitled to attorney fees and costs in the
Superior Court, the Court of Appeals and the Supreme Court? YES.

D. STATEMENT OF THE CASE
Mr. Boyd timely filed an application for benefits for his October 22, 2009
industrial injury. The claim was allowed. CABR 81.

Mr. Boyd saw Dr. Green on September 24, 2013 and was referred for



left hip treatment, mcluding ultrasound guided injection, CABR 83, Despite being
provided with various treatment records relating to Mr. Boyd’s left hip, the Board
and the Court of Appeals excluded those records, even though the records were
considered by the SIE inmaking its decision. The employer’s conduct establishes
it knew the care was for workplace back and hip injuries.

Richard Boyd’s claim was closed on October 10, 2013. CABR 82.
Through the SIE’s counsel, the SIE submitted to the Claims Adjudicator Trisha
Green, a September 24, 2013 chart note by one of Boyd’s treating doctors, Dr.
Green, CABR 84-85 A January 2, 2014 cover letter by SIE counsel that
accompanied the Dr. Green chart note stated “I understand this chart note will
likely be construed as a protest to the closing order. Please contact me if
you have any questions.” [bold emphasis added|. CABR 82 & 84.

In a subsequent letter from the SIE counsel to Claims Adjudicator Trisha
Green and dated January 10,2014, STE counsel stated, “Claimant’s hip surgeon,
Dr. Green, recently authored a chart note which recommended another IME
to address discrepancies in medical opinions for this claim, That chart note
served as a protest to the October 10, 2012 closing order.” [bold emphasis
added]. CABR 87.

On January 13, 2014 the SIE entered a Protest and Request for



Reconsideration to the closing order. CABR 82 & 87. On January 27,2014, the
Department ordered that the October 10, 2013 order be reversed, that Mr
Boyd’s claim is closed stating that his “covered medical conditiorn/s is stable.” M.
Boyd was directed to pay the SIE for an overpayment of permanent partial
disability. Mr. Boyd’s claim was closed on January 27,2014. The Department
order of January 27, 2014 was affirmed on February 18, 2014. CABR 82.

On February 24, 2014, Third Party Administrator Carrie Fleischman
recetved a chart note from Dr. Rao. CABR 353. Thisis within sixty days ofthe
February 18, 2014 Department closure order. The Dr. Rao protest record
provided a history of present injury, which clearly evidences that Mr. Boyd’s
conditionrelated to his left hip and that his left hip was not “stable”. CABR 589
& 111.

This protest record specifically identifies Mr. Boyd’s chief complaint: “CC:
Ongoing L hip, referral by Dr. Green”. {bold emphasis added]. CABR 588 &
110. Afterthe date of'the visit, it states: “Occupational Health.” [bold emphasis
added]. CABR 588 & 110.

The SIE admitted on March 28, 2014, that claims manager Fleischman
received his chart note and bill after the February 18, 2014 closing order was

issued. CABR 602. The February 18, 2014 Department order should have



automatically been held in abeyance by virtue of Dr. Rao’s protest record and
billing.

On October 20, 2014, Richard Boyd filed an appeal to the Board of
Industrial Insurance Appeals. CABR 209-221.

The Board found that it had jurisdiction, that Boyd did not file a written
request for reconsideration of the Department’s February 18,2014 order with the
Department with.in the timé limitation allowed by RCW 51.52.050, Dr. Rao’s
chart note did not put the SIE or the Department on reasonable notice that closure
of Boyd’s claim was being challenged and that Mr. Boyd did not file an appeal of
the Department’s February 18,2014 order within 60 days of the date when it was
communicated to him and that the pleadings and evidence submitted by the parties
demonstrate that there was no genuine issue as to any material fact and granted
the SIE’s summary judgment motion, CABR 6 & 7.

Appellant then filed a Notice of Appeal to the Thurston County Superior
Court. CP 3-5. Thurston County Superior Court Judge Mary Sue Wilson issued
an Order Affirming Decision and Order of the Board of Industrial Insurance
Appeals on March 11, 2016, after oral argument by the parties. CP 47-49.
Appellant Richard Boyd appealed to the Court of Appeals. CP 50-52. The

Court of Appeals issued a published opinion on October 24,2017. Appendix A.



Objective Facts Available to Claim Manager

The Court of Appeals in its opinion stated "although a court should not
delve into the mental processes of the Department adjudicator, it can look at what
objective facts were available to the Department in considering the order." [bold
emphasis added]. The Department, and the SIE knew that appellant had an
accepted hip condition, which included hip surgery, and knew that there were
ongoing hip issues, and ongoing care and treatment.

Exhibit F to appéllant’s Petition for Review of the Board’s Proposed
Decisioﬂ and Order, is the Jurisdictional history which references the hip issue.
CABR 81-82.

Exhibit G is the chart note, which references the previous hip surgery in
2011 and a letter from the employer. CABR 84-85.

Exhibit H is a letier from attorney Wallace wherein Dr. Green is
referenced as claimant's hip surgeon. CABR 87-91,

Exhibit N is the 2-13-14 Rao chart note wherein he documents a2012
arthroscopic labral debridement and a previous diagnostic hip injection, and that
he had a left arthroscopic hip loose body removal, labral debridement, partial
synovectomy and an osteoplasty of the femoral head neck junction on 7/1/11 and

states it is an ongoing referral from Dr. Green, CABR 104-105.



Included within the Notice of Appeal to the Board is a section of the
0-21-11 IME by Zoltani and Kretschmer which references the 7-1-11 surgery
and states the hip is an administratively accepted condition. CABR 215. ER
801(d)(2).

Judicial Notice of Claim File Documents

ER 201 permits a court to take judicial notice of certain facts at any stage
ofthe proceeding. In Washington the application of ER 201 on appeal is limited
by RAP9.11(a). King Countyv. Cent. Puget Sound Growth Mgmt. Hearings
Bd., 142 Wn.2d 543, 549 n.6 14 P.3d 133 (2000).

In order to establish what the SIE’s third party administrator knew in
relation to the claim, Appellant requests this Court take judicial notice of the
following documents included as Appendix B: Exhibits A-D, I, O and P.

Exhibit A to the Declaration of Ron Meyers is a true and correct copy of
page 3 of Richard Wohns MD, May 14, 2010 chart notes. CABR 71.

Exhibit B attached to the Declaration is a true and correct copy of page
1 of the July 1, 2011 Operative report from Dr. Green. CABR 73.

Exhibit C attached to the Declaration of Ron Meyers submitted with the
Petition for Review to the Board is atrue and correct copy of page 1 Dr. Green’s

October 25, 2011 chart note. CABR 75.



Exhibit D attached to the Declaration is a true and correct copy of page
1 of the January 26, 2012 chart note of Dr. Green. CABR 77.

Exhibit] attached to the Declaration is a true and correct copy of the June
7, 2013 IME of Justin Sherfey, M.D. CABR 93-98,

Exhibit O attached to the Declaration is a true and correct copy of the
November 15,2013 Claim Review File Note of Carrie Fleischman. CABR 116.

Exhibit P attached to the Declaration is a true and correct copy of the
January 8, 2010 Activity Prescription Form (APF), completed by Richard Wohns,
M.D. CABR 118.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

The issue is whether the Department’s February 18,2014 closing order
was met with a timely protest. The February 13, 2014 Dr. Rao protest record
indicated: (a) That the 2/13/14 office visit was Occupational Health; (b) that the
chief complaint was “Ongoing L hip, referral by Dr. Green”; (¢) that Boyd was
presenting for follow up of left hip pain; (d) that Boyd had arthroscopic
labraldebridement, in early 2012, and last met Dr. Rao for a diagnostic hip
injection; and that he did get several months of benefit from the surgery but that
the pain has since returned; (¢) that at this February 13, 2014 visit, Boyd

received a hip injection; (f) that directed Boyd to continue home exercise physical



therapy and to follow up in four to six weeks to consider psoas vsintra-articular
injection ifhe isnotimproving. CABR 588-592; 110-114. Moreover, after the
Department issued its order affirming closure of Mr. Boyd's claim, Dr. Rao sent
this protestrecord to the third party Claims Administrator who washandling
Boyd’s claim. CABR 6. Thisrecord was reasonably calculated to put the SIE on
notice that Mr. Boyd was not “stable”, and that action was requested that was
inconsistent with the Department’s closing order.

The Board found that Dr. Rao’s February 13, 2014 protest record did not
contain protest language — none is required — and did not put the SIE or the
Department “on reasonable notice that closure of Mr. Boyd’s claim was being
challenged.” CABR 6. The Superior Court and the Court of Appeals erroneously
affirmed the Board’s Decision and Order.

A. This Division IT decision conflicts with rulings of the Supreme Court
and Division 1 of the Court of Appeals.

The Board and Courts below decided this case in conflict with arecent
decision of the Supreme Court and arecent decision of Division | interpreting the
- 1IA liberally and in favor of the occupationally injured or diseased worker. These
reaffirmations are the equivalent of property rights for injured workers under the
TIA.

1. Supreme Court.



The Supreme Court in Spivey v. City of Bellevue, 389 P.3d 504 (2017),
recently reaffirmed the remedial nature and liberal construction of the Industrial
Insurance Act.

See also, Harbor Plywood Corp. v. Department of Labor & Indus., 48
Wash.2d 553,295 P.2d 310 (1956) (evidence established that an industrial injury
aggravated a preexisting nonwork-related cancer, causing acceleration of the
employee's death due to cancer). The worker is to be taken as he or she is, with
all his or her preexisting frailties and bodily infirmities. Wendtv. Department of
Labor & Indus., 18 Wash.App. 674, 682-83, 571 P.2d 229 (1977).

The Board, Superior Court and Court of Appeals narrowly construed
the ITA —and chose to resolve doubts in favor of the STE —rather than the injured
worker.

2. Court of Appeals, Division I decision contlict.

The Board and Courts failed to consider the note and billing for continuing
care as a protest, thereby denying Mr. Boyd, the benefit of the liberal
interpretation of the IIA. The law requires the note and bill be taken as a protest
thereby holding further action to close the claim in abeyance. The facts at the time
of the protest determine the protest — not Monday morning quarterbacking.

Sending chart notes for further care and billing is the operative basis for the

10



protest. Looking at the relevant facts, at the time of the protest, Mr. Boyd was not
fixed and stable, he needed further treatment and he was to return to determine
whether the nature of the treatment would include physical therapy or even more
invasive injections.
B. Dr. Rao’s chart note and billing is inconsistent with the
determination that Mr. Boyd was fixed and stable. Therefore, it is
a protest under the ITA as mandated by the Supreme Court.
Applying the law as it was interpreted by this Court and Division 1, to the
relevant facts at the time the SIE received the February 13,2014 Dr. Rao medical
record and billing, there was a protest.
Inthe present case, the Department order atissue is dated February 18,
2014. Third Party Administrator Carrie Fleischman received the Dr. Rao protest
record and bill on February 24,2014, CABR 353. The SIE has admitted that
on March 28, 2014, claims manager Fleischman wrote a letter o Dr. Rao stating
they received his bill and chart note after the February 18,2014 closing order was
issued. CABR 602. There was timely receipt of Dr. Rao’s February 13,2014
protest record and his bill. Action to close the claim should have been held in
abeyance while care and treatment continued.

The Board’s Proposed Decision and Order and the Superior Court’s

order affirming the Board’s decision, did not find that Dr. Rao lacked authority to

Il



protest the Department order.

Dr. Rao, a treating physisican, has the lawful authority to bring arequest
for reconsideration of a Department’s closure order. An “attending doctor” for
purposes of WAC 296-20-09701 means: “a person licensed to independently
practice one or more of the following professions: Medicine and surgery;
osteopathic medicine and surgery; chiropractic; naturopathic physician; podiatry;
dentistry; optometry.” See WAC 296-20-01002 Definitions. Moreover, this
definition also states that: “An attending doctor is atreating doctor.” Id. Dr. Rao,
a medical doctor providing treatment to M. Boyd is an attending doctor.

The Board found, incorrectly, that Dr. Rao’s chart note did not put the
SIE or the Department “on reasonable notice that closure of Mr. Boyd’s claim
was being challenged.” and that it “did not contain any protest language”. CABR
6. The Board, the Superior Court and Division II, made law, rather than following
it.

Inthe present case, the February 18, 2014 Department order affirmed the
January 27,2014 order. The January 27, 2014 order indicated claim-closure on
the basis that the covered medical condition(s) is stable. CABR 82. Review of
Dr. Rao’s protest record sent to the Third Party Administrator was reasonably

calculated to putthe SIE on notice that action was requested that was inconsistent

12



with the Department order that deemed Boyd “stable.”

In its significant decision of fnn Re: Mike Lambert, the Board stated that;
“Ttis sufficient if the Department receives a written document, filed within the
time allowed by law, which is reasonably calculated to put the Department
on notice that the party submitting the document is requesting action
inconsistent with the decision of the Department. Upon receipt of the
October 4, 1990 letter, June Gorsky knew, or should have known, that the
claimant was disputing the Department’s right to share in his third party recovery
and was thereby aggrieved by the order of September 7, 1990.” [bold emphasis
added]. In Re: Mike Lambert, BIIA number 91 0107 (1991).

The document for consideration is the February 13, 2014 protest record
of Dr. Rao.

When the Dr. Rao protest record was presented to the Third Party Claims
Administrator after the February 18, 2014 claim-closure order, it either was, or
should have been, evident that Dr. Rao was requesting— and had performed —
action that was inconsistent with the Department’s order. Claimant was not stable.
In fact, he received an injection and the record indicates the need for further home
physical therapy, and it indicates there is to be a follow up visit to consider another

injection ifhis condition did notimprove. Ataminimum, this protest record was

13



reasonably calculated to put the SIE on notice that Dr, Rao was requesting
action iﬁconsistent with the decision of the Department.

The Board ruled that the Dr. Rao protest record did not “make any
reference to an industrial injury.” CABR 6. However, in its significant decision of
In Re: Mike Lambert, the Board stated that “The use of “magical® statutory
words is not required.” [bold emphasis added]. In Re: Mike Lambert, BII4
Number 91 0107 (1991). What is required -- and mandated by our State
Supreme Court —is that the Industrial Insurance Act be liberally construed in
order to achieve its purpose of providing compensation to all covered employees
injured in their employment, with doubts resolved in favor of the worker. See
Michaels v. CH2M Hill, Inc., supra, and Dennis v. Dep't of Labor & Indus.,
109 Wash.2d 467, 745 P.2d 1295 (1987).

Dr. Rao’s protest record of February 13, 2014 specifically identifies Mr.
Boyd’s chief complaint: “CC: Ongoing L hip, referral by Dr. Green”.[bold
emphasisadded]. CABR 588 & 110. After whefe the record indicates the date
ofthe visit, it states: “Occupational Health.” [bold emphasis added]. CABR 588
& 110. It bears noting that the Insurer Activity Prescription Form dated January

12,2010 (using acronyms OTJI for “on the job injury” and LBP for “low back

14



pain”) states in part!:

“OTJI caused recurrent LBP and left hip region pain.” [bold
emphasis added]. CABR 118.

Mr. Boyd’s May 14, 2010 record from South Sound Neurosurgery states
in part*:

“OTIJI caused recurrent LBP and left hip region pain.”’[bold
emphasis added]. CABR 71.

Mr. Boyd had left hip surgery on July 1, 20117

“PREOPERATIVE DIAGNOSIS Left CAM-type hip
impingement with degenerative labrum.” [bold emphasis added].
CABR 73.

“POSTOPERATIVE DIAGNOSIS Left CAM-type hip
impingement with degenerative labrum, plus labral tear, synovitis,
two small cartilaginous loose bodies.”[bold emphasis added].
CABR 73.

“PROCEDURE Left hip arthroscopic loose body removal, labral
debridement, partial synovetcomy, and osteoplasty of femoral
head-neck junction.” [bold emphasis added]. CABR 73,

1 Board erred when it excluded this record. The Superior Court and Court of Appeals
erred when they affirmed the Board’s Decision & Order, See Judicial Notice.

2 Board erred when it excluded this record. The Superior Court and Court of
Appeals erred when they affirmed the Board’s Decision & Order, See Judicial Notice.

3 Board erred when it excluded this record. The Superior Court and Court of
Appeals erred when they affirmed the Board’s Decision & QOrder. See Judicial Notice.

15



Mr. Boyd’s October 25, 2011 UW Medical Center record provides in part*:

“Richard Boyd is a 60-year-old fire fighter who had left
arthroscopic loose body removal, labral debridement,
partial synovectomy and arthroplasty of the femoral head
neck junction on 7/1/11. Heis back for routine followup. He
has not had any re-injuries but he has redeveloped low back pain
with lateral thigh and leg pain. His hip has been more sore onthe
lateral side. Itis 5-6/10 dull constant ache that is present during
activity, rest, and at night. He has not had any catching, locking or
instability. He feels like his hip has stiffened up.” [bold emphasis
added]. CABR 75.

Mr. Boyd®s January 26, 2012 UW Medical Center record provides in part”:

“Richard Boyd is a 60-year-old firefighter who had left
arthroscopid hip surgery including loose body removal,
labral debridement, partial synovectomny and an
osteoplasty of the femoral head neck junction on 7/1/11.
He inttially did pretty well but has redeveloped pain thatis a
little complicated partially due to the fact that he hashad a
lot of overlapping back symptoms and radicular type features
to that. He has not had any repeat injuries, 5-6/10 anterior groin
to the front of the knee pain with some additional pain that goes
down the same area to the lateral shin and ankle. There is a
separate somewhat lateral pelvis pain that seems to come from
his butteck and low back. He has 5-6/10 dull ache. It is
present with activity and rest at night. He has not had any
catching, locking or instability but has noticed that his hip has had
less range of motion, feels more stiff.” [bold emphasis added].
CABR 77.

4 Board erred when it excluded this record. The Superior Court and Court of
Appeals erred when they affirmed the Board’s Decision & Order, See Judicial Notice.

5 Board erred when it excluded this record, The Superior Court and Court of
Appeals erred when they affirmed the Board’s Decision & Order. See Judicial Notice.

16



Dr. Sherfey, MD, the SIE’s independent medical examiner, issued a report
providing in pertinent part’:

“Leeft hip pain due to aostabular labral tearing and exacerbation

of preexisting impingement, related to the October 22, 2009

claim, on a more probable than not basis.” [bold emphasis

added]. CABR 97.

Mr. Boyd’s September 24, 2013 Dept of Orthopaedic & Sports Medicine record

provides in part:

“ASSESSMENT

1. Left internal and external snapping hip.

2. Status post left arthroscopic debridement
and osteoplasty.

3. Chronic low back pain with primarily right-sided lower
extremity residual.

DISPOSITION

I am sending Richard to see one of my partners for an
ultrasound-guided injection of both his psoas and his greater
trochanteric bursa, and then, he is going to do physical therapy for
stretching and strengthening of both his psoas and hip abductors,
iliotibial band.” [bold emphasis added]. CABR 79 & 475.

The Dr. Rao February 13, 2014 protest record specifically notes that Mr,
Boyd is presenting for a follow up of left hip pain:
“Richard Lee Boyd is a 63 year old male presenting today for f/u

L hip pain. He had arthroscopic labraldebridement in early
2012, and last metme for a diagnostic hip injection. He did get

6 Board erred when it excluded this record. The Superior Court and Court of
Appeals erred when they affirmed the Board’s Decision & Order. See Judicial Notice.

17



several months of benefit from the surgery, but the pain has
since returned, maybe more severe than before.” [bold
emphasis added]. CABR 589.
Moreover, the protest record, under the section “Patient Active Problem List
Diagnosis”, refers to the prior July 1,2011 left arthroscopic hip surgery that Mr,
Boyd underwent:
“Diagnosis.
1. JOINT PAIN-PELVIS
2. left arthroscopic hip loose body removal, labral
debridement, partial synovectomy and an osteoplasty of
thefemoral [sic] head neck junction on 7/1/11.” [bold
emphasis added]. CABR 589 & 111.
Dr. Rao sent this record to the Third Party Claims Administrator handling Mr.
Boyd’s industrial injury claim. CABR 6. Even the Nurse Case Management
Progress Report #15, by the Medical Case Manager — the agent for the SIE —
acknowledges as an accepted condition: “permanent aggravation of left hip
degenerative joint disease, left hip labral tear.” [bold emphasis added]. See

Appendix A.  Evidence Rule 801(d}2) provides:

“(d)Statements Which Are Not Hearsay. A statement isnothearsay
if - -

(2) Admission by Party-Opponent. The statement is offered against a

7 This document is part of the Department’s claim file. Mr. Boyd’s Response to
the SIE’s Motion for Summary Judgment specifically stated: “EVIDENCE RELIED UPON
This motion is based on . . . the records of the SIE and the Department, . . .” CABR 460,

18



party and is (I) the party's own statement, in either an individual or a
representative capacity or (ii) a statement of which the party has
manifested an adoption or beliefin its truth, or (iii) a statement by a
person authorized by the party to make a statement concerning the
subject, or (iv) astatement by the party's agent or servant acting within

the scope of the authority to make the statement for the party, or (v) a

statement by a coconspirator of a party during the course and in

furtherance of the conspiracy.” [bold emphasis added].

Clearly, if the SIE is authorizing and paying for treatment to Mr. Boyd’s left
hip on this claim, those are admissions of the SIE acknowledging causation
between the workplace injury and the left hip. The SIE should be held to their
own statement sct forth in their Trial Brief where, on a different issue, SIE
counsel stated: “I’he issue of proximate cause is a legitimate issue on the issue of
the purported protest even though it is also an issue on the underlying merits of
the plaintiff’s claim.” [bold emphasis added| CP 83. Ifthe SIE is authorizing and
payiﬁg for treatment to Mr. Boyd’s left hip, that would undercut any argument by
the SIE that Dr. Rao’s protest record — relating to left hip treatment — is not a
covered condition. This protest record, which sought action inconsistent with the
Department’s February 18, 2014 order, was a timely protest and claim is still
before the Department.

The Department’s February 18,2014 order should have been set aside based

on the valid and timely protest of Dr. Rao’s protest record.

The February 18, 2014 Department order should have been held in abeyance,

19



causing the IAJ and Board to lack jurisdiction. There was no appeal deadline, and
Mr. Boyd’s appeal was neither required nor “late.” The Board, the Superior
Court and Division Il erred when deciding that Mr. Boyd did not timely appeal the
Department’s order.
F. CONCLUSION
This Court should accept review for the reasons indicated and reverse the

decision of the Court of Appeals, Division Il, filed on October 24, 2017.

DATED: Decemberf 2017

RON MEYERS & ASSOCIATES PLLC

Ron Meyers, WSBA No. 13169
Matthew G. Johnson, WSBA No. 27976
Tim Friedman, WSBA No. 37983
Attorneys for Petitioner Richard Boyd
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Filed
Washington State
Court of Appeals

Division Two

October 24, 2017

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION I

RICHARD BOYD, No. 48927-9-11

Appellant, PUBLISHED OPINION

V.

CITY OF OLYMPIA and DEPARTMENT OF
LABOR & INDUSTRIES,
«
Respondents.

BIORGEN, C.J. — Richard Boyd appeals the superior court’s order affirming the decision
of the Board of Industrial Insurance Appeals (Board) to grant summary judgment in favor of the
City of Olympia in Boyd's appeal under the Industrial Insurance Act (IIA).

Boyd received workers’ compensation benefits for a low back injury he suffered while in
the City’s employ. After several years, the Depariment of Labor and Industries (Department)
issued a final order closing Boyd’s claim and finding his medical condition stable. Boyd did not
file a timely protest .to that order, but one of his health care providers, Dr. Ashwin Rao, sent a
chart note and bill to the City. The City did not construe the chart note and bill as a protest.

Several months later, Boyd appealed the Department’s final order to the Board, which

assigned it to an industrial appeals judge (IAJ). Boyd argued that Rao’s chart note and bill were
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a protest to the closing of Boyd’s claim that should have automatically put the Department’s
final order in abeyance. The IAJ, and later the Board and superior court, determined that Rao’s
chart note and bill did not put the Department on notice that he was protesting the Department’s
final closure order of Boyd’s claim.

We agree with these rulings and hold that the chart note and bill did not reasonably put
the Department on notice that Rao was protesting' the Department’s final closure order of
Boyd’s claim. We also reject Boyd’s additional arguments related fo evidentiary matters,
judicial estoppel, and attorney fees. Accordingly, we affirm.

FACTS

In October 2009, during his employment as a firefighter with the City, Boyd injured his
low back. In November, he filed a claim for workers’ compensation benefits for that injury, which
the Department allowed.

On October 10, 2013, the Department issued an order closing Boyd’s claim and directing

the City to pay him a permanent partial disability award for his “Permanent Dotso-Lumbar and/or

! The Department also argued (1) that Rao did not have authority to protest the order because he
was not Boyd’s atiending physician and (2) even if he had authority to protest, he was not
aggrieved by the Department’s order. Because we resolve this appeal on other grounds, we do not
address these arguments.
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Lumbosacral Impairments.”* Certified Appeal Board Record (CABR) at 222.

On November 15, 2013, Carrie Fleischman of Matrix Absent Management, the City’s third
party workers’ compensation administrator, received a chart note dated September 24, 2013 from
Dr, John Green, providing the following details regarding Boyd’s condition:

ASSESSMENT

I. Left internal and external snapping hip.

2. Status post left arthroscopic debridement and osteoplasty.

3. Chronic low back pain with primarily right-sided lower extremity residual,

DISPOSITION

I am sending [Boyd] to see one of my partners for an ultrasound-guided injection
of both his psoas and his greater trochanteric bursa, and then, he is going to do
physical therapy for stretching and strengthening of both his psoas and hip
abductors, iliotibial band.

He has some difficulties resolving his .. . [labor and industries’] ¢laim as he has
got 2 separate I[[ndependent] M[edical] E{xamination] [IME]| assessments. I
recommended to him a third IME assessment to break the tie. These are some new
symptoms of his hips that are unlikely to be related [to] his previously work-related
problem.
CABR at 475. As a result of Green’s chart note, the October 10, 2013 closure order was held in
abeyance,

On January 10, 2014, the City’s attorney sent a letter to the Department’s claims

adjudicator, indicating that Green’s chart note “served as a protest to the October 10, 2013

2 The order specifically determined that Boyd’s injury was under “Category (4)” of WAC 296-20-
280, which states, in part:

(4) Mild low back impairment, with mild continuous or moderate
intermittent objective clinical findings of such impairment, with mild but
significant X-ray findings and with mild but significant motor loss objectively
demonstrated by atrophy and weakness of a specific muscle or muscle group.

This and subsequent categories include the presence or absence of a surgical fusion with
normally expected residuals.
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closing order.”™ CABR at 87. In this same letter, the City also protested the order closing
Boyd’s low back injury claim, contending that Boyd’s permanent partial disability award
overpaid him because he had received a comparable award for a similar injury several years
before.

On approximately January 15, 2014, Fleischman received a concurrence repott from
Green, which clarified his September 24, 2013 chart note. Among other things, Green confirmed
that “Mr. Boyd had new hip symptoms [that] . . . were probably unrelated to his industrial injury
under this claim.” CABR at 234.

On January 27, 2014, the Department issued a new order, which addressed the City’s
protest and reversed the October 10, 2013 order. It states, in part:

The order and notice dated 10/10/13 is reversed.

Labor and Industries is ¢loging this claim [SC770117] [for Boyd’s 2009 low back

injury] because the covered medical condition . . . is stable. No additional

permanent partial disability will be paid over and above that paid under claim

number SC 74311 [Boyd’s comparable award raised by the City].

[Boyd is] directed to pay the [City] for the overpayment of permanent partial
disability.

CABR at 244.
The January 27, 2014 order was sent to Boyd’s attorney and to Michael Lee, who was
identified as Boyd’s attending physician. On January 29 Boyd protested the Department’s

January 27 order. On February 18 the Department issued an order affirming its January 27 order.

3 The Board’s jurisdictional history states that the City’s attorney sent a letier earlier on January
2, 2014, which indicated that Green’s September 24 chart note might be considered a protest. It
is unclear whether the Board’s jurisdictional history was referring to the January 10, 2014 letter or
a separate letter authored on January 2. In any event, whether there were one or two letters, the
City’s attorney construed Green’s chart note as a protest.

4
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On February 24, 2014, Fleishmann received a chart note and bill from Rao, to whom
Green had referred Boyd for his hip injection, as noted in Green’s chart note. Although these
documents were received on February 24, 2014, Rao’s chart note reflected treatment provided to
Boyd on February 13, five days before the Department’s February 18 order affirming the closing
of Boyd’s claim. In pertinent part, the chart note states:

Office Visit
2/13/2014 Occupational Health Richard Lee Boyd. ..

Reason for Visit
Procedure hip injection

Progress Notes

CC: Ongoing L hip, referral by Dr. Green

HPI: Richard Lee Boyd is a 63 year old male[ Jpresenting today for f/u L. hip pain.
He had arthroscopic labral[ ]debridement in early 2012, and last met me for a
diagnostic hip[ Jinjection. He did get several months of benefit from the surgery,
but the pain has since returned, maybe more severe than before. . . . [Hlistory is
complicated somewhat by back pain and suspecied lumbar[ Jradiculopathy,
affecting the calf, causing atrophy, for which he’s[ ]Jseen Dr. Michael Lee. Richard
reports pain along the anterolateral[ Jhip, particularly with sleeping at night, which
causes pain to[ ]linger tfhrlough the night, challenging his sieep. He has some
added[ ]lateral groin pain, and initially Dr[.] Green has suggested injections][ Jto the
trochanter and psoas. He remains active, and hopes that he[]can make progress
with injections, as he’s been doing home[ |PT.

Diagnoses
Hip{ Jpain — Primary
Trochanteric bursitis of left[ Jhip

Patient Instructions

1. S/p U/S guided trochanteric[]injections
2. Continue Home PT
3. F/uin 4-6 weeks to consider psoas vsintra-articular injection if not improving
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CABR at 332-35. While Fleischman apparently also received a bill for Rao’s treatment, the actual
bill does not appear to be in the record.

Although Green had referred Boyd to Rao for this hip injection, Fleischman believed that
Boyd’s hip condition was unrelated to his low back injury. She also noticed that the chart note
provided no workers” compensation claim or claim number. Fleischman did not construe Rao’s
chart note and bill as a protest to the Department’s February 18 order closing Boyd’s claim,

However, on March 28, 2014, in an attempt to clarify Rao’s intention, Fleischman sent the
following letter to Rao:

Dear Dr. Rao:

We received your bill for services performed on February 13, 2014,

consisting of a medical visit and hip injection for Mr. Boyd. Your chart note
indicates that Mr. Boyd was referred to you by Dr. Green for the injection.

The Department closed this claim on February 18, 2014, indicating that no
further treatment is necessary for the October 22, 2009 industrial injury. The self-
insurer received your bill and chart note after the closing order was issued. It is
unclear whether there was simply miscommunication regarding the billing party,
or whether you intended to protest/appeal the closing order. If you do wish to
protest/appeal the closing order, please send in a written protest to cither the
Department of Labor [and] Industries or to my office. The protest/appeal must be
received within sixty days of the February 18, 2014 order.

CABR at 330. Rao did not respond to this letter.

After 60 days, with no protest or appeal, the Department’s February 18, 2014 order
became final. Former RCW 51.52.050(1) (2008). On June 18 Boyd’s counsel at the time paid
the City the overpayment for permanent partial disability benefits as required under the January
27 and February 18 orders. On October 20 Boyd filed a notice of appeal of the Department’s

February 18 order with the Board.
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On February 2, 2015, Boyd moved for summary judgment, arguing that Fleischman
should have construed Rao’s chart note and bill as a protest to the February 18 order and that
Fleischman was obligated to put the order in abeyance. The City also moved for summary
judgment on the theory that Rao’s chart note and bill were not a protest. Attached to the City’s
summary judgment motion was a declaration from Rao," indicating that he did not intend the
February 13 chart note and bill that he sent to Fleischman to be construed as a protest to the
February 18 closure order.

In resolving these motions for summary judgment, the IAJ held that the chart note was
not “reasonably calculated to put the Department/[City] on notice that Mr. Boyd disagreed with
the Department’s . . . closing order.” CABR at 190. The IAJ further noted that the chart note
“contains no claim number, contains no reference to the alleged industrial injury, contains no
reference to the employer of injury, no protest language, and no specific recommendation of
further treatment, just a follow up.” CABR at 190,

Boyd petitioned the Board for review of the IAJ’s decision. BR at 119. Boyd attached
several new documents to his petition for review to the Board that were not before the IAJ,
including:

Exhibit A . .. page 3 of Richard Wohns M.D. May 14, 2010 chart notes;
Exhibit B . . . page 1 of the July 1, 2011 Operative report from Dr. Green;
Exhibit C . . . page | of the October 25, 2011 chart note of Dr. Green;

Exhibit D . . . page 1 of the January 26, 2012 chart note of Dr. Green;

Exhibit I. .. June 7, 2013 IME of Justin Sherfey, M.D.;

% In addition, the City’s motion had a declaration from Green. Green’s declaration stated that he
believed Boyd’s hip symptoms were unrelated to his low back injury on a more probable than not
basis and that he intended the referral to Rao to be made outside the coverage of Boyd’s industrial
claim.
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Exhibit O . . . November 15, 2013 Claim Review file note of Carrie Fleischman;
Exhibit P . . . January 8, 2010 Activity Prescription Form (APF), completed by
Richard Wohns, M.D,
See CABR at 4, 135-37. The City moved to exclude these exhibits because they were not part of
the record at the time the IAJ issued his order.

The Board agreed with the City and excluded Boyd’s new evidence because he could
have, in the exercise of reasonable diligence, discovered all the proposed evidence and presented
it to the IAJ. The Board also agreed with the IAJ and affirmed the ruling that Rao’s chart note
and bill did not put the City or Department on notice that he was protesting the Department’s
February 18 order.

Boyd appealed the Board’s order to the superior court. The superior court affirmed the
Board’s order granting the City’s motion for summary judgment.

Boyd appeals.

ANALYSIS
I. STANDARD OF REVIEW

A superior court reviews the Board’s actions de novo, but relies on the certified Board
record and decides only those matters that the administrative tribunals previously determined.
Nelson v. Dep 't of Labor & Indus., 198 Wn. App. 101, 108, 392 P.3d 1138 (2017). On review of
summary judgment, we review de novo whether there are any genuine issues of material fact and
whether the moving party is entitled to judgment as a matter of law. Id. ét 109. We note also
that the Board “publishes its significant decisions and makes them available to the public.”

O ’Keefe v. State, Dep’t of Labor & Indus., 126 Wn. App. 760, 766, 109 P.3d 484 (2005). “These

decisions are nonbinding, but persuasive authority for this court.” Id.
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II. PROTEST
The parties dispute whether Rao’s chart note and bill should have reasonably put the
Department on notice that Rao was protesting the Department’s February 18 order. We hold that
the documents did not reasonably put the Department on notice. Therefore, no genuine issue of
material fact exists and the City was entitled to judgment as a matter of law.

A, Industrial Insurance Act, Title 51 RCW, General Principles

The ITA ““is based on a compromise between workers and employers, under which
workers become entitled to speedy and sure relief, while employers are immunized from
common law responsibility.”” Nelson, 198 Wn. App. at 110 (quoting Flanigan v. Dep’t of Labor
& Indus., 123 Wn.2d 418, 422, 869 P.2d 14 (1994)). When a worker entitled to compensation
under the TIA is injured, “he or she shall receive proper and necessary medical and surgical
services.” Former RCW 51.36.010(2){a) (2007). Once maximum medical improvement has
been reached, the Department may deem the injured worker’s condition “fixed and stable” and
close the claim. See former WAC 296-20-01002(3) (2008). At that point, the worker may be
eligible for an award of permanent disabilify, among other benefits, RCW 51.32.055,

The Department’s order closing an injured worker’s claim becomes final 60 days after
the Department communicates the order to the required parties, unless a written request for
reconsideration (protest) or appeal is filed. Former RCW 51.52.050(1). If the Department
receives a protest or request for reconsideration of its decision, this action “automatically
operates to set aside the Department’s order and hold in abeyance the final adjudication of the
matter until the Department officially acts to issue its final decision by a ‘further appealable

order.”” Santos Alonzo, 56,833 and 56,833 A, 1981 WL 375946, at *3 (Wash. Bd. of Indus. Ins.
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Appeals Dec. 9, 1981) (quoting RCW 51.52.060). The Department may receive a protest
through agents, which include self-insured employers and their representatives. See In Re:
Harry D. Pittis, 88 3651, 1989 WL 168610, at *4 (Wash. Bd. of Indus. Ins. Appeals Dec. 13,

1989).

B. Standard for Determining a Protest

No published appellate court opinion has addressed the appropriate standard to determine
whether a document serves as a protest to a Department order. However, the parties argue that
the standard articulated in the significant Board decision of In Re: Mike Lambert, 91 0107, 1991
WL 11008451, at *1 (Wash. Bd. of Indus, Ins, Appeals Jan. 29, 1991) should govern.

In Lambert, the Board examined whether an attorney’s letter could be construed as a protest
of the Department’s order distributing a worker’s third party recovery. fd. The Board held that:

It is true that the attorney’s letter of October 4, 1990 does not use the words

“protest” or “request for reconsideration.” It is also true that the attorney’s letter

does not specifically refer to the order of September 7, 1990. On the other hand,

we have never imposed any strict requirements on what may constitute a “protest”

or “request for reconsideration”. . . . The use of “magical” statutory words is not

required. It is sufficient if the Department receives a written document, filed within

the time allowed by law, which is reasonably calculated to put the Department on

notice that the party submitting the document is requesting action inconsistent with

the decision of the Department. Upon receipt of the October 4, 1990 letter June

Gorsky knew, or should have known, that the claimant was disputing the

Department’s right to share in his third party recovery and was thereby aggrieved

by the order of September 7, 1990.
Id. (emphasis added) (citation omitted).

To be deemed a protest, the Lambert standard requires that the communication
reasonably put the Department on notice that the worker is taking issue with some Department
decision, which is the essence of a protest. The Lambert standard, however, does not require

specific words or other effective spells to unlock the doors of relief. As such, subject to the

10
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modifications set out below, it serves well the purposes of the ITA. For these reasons, and
finding no authority to the contrary, we generally adopt the Lambert standard.

The parties argue, though, about the nuances of the Lambert standard. Boyd contends
that a court examines the written document only to determine whether it reasonably puts the
Department on notice of a protest. In other words, other than knowing that the Department has
issued an adverse decision against the injured worker, a court can look only at the four corners of
the document to ascertain whether the Department was reasonably put on notice.

The Department and the City argue that a broader analysis should apply. That is,
although a court should not delve into the mental processes of the Department adjudicator, it can
look at what objective facts were available to the Department in considering the order.

We generally agree with the Department’s and City’s approach. As quoted earlier,

lLambert states that “if the Department receives a written document, . . . which is reasonably
calculated to put the Department on notice that the party . . . is requesting action inconsistent
with the decision of the Department,” then a protest of its action has occurred. Lambert, 1991
WL 11008451, at *1. Lambert’s articulation of the profest standard suggests that a court
examines the document from the perspective of the Department or its agent. In that posture, a
court examines information relevant to the protest that was in the possession of the Department
employees or agents involved in handling the worker’s claim.,

We do take issue, however, with Lambert’s determination that a document needs to be
reasonably “calculated” to put the Department on notice. “Calculated” suggests that somehow
an individual’s intent in sending a document, apart from the document itself or other evidence,

could be taken into consideration in deciding whether a Department order was protested. To

11
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ensure fair notice to the Department and to stay temptations to abuse, the standards for a protest
should be objective ones and not rely on statements by the sender about his or her intentions.
Thus, contrary to the City’s position, this standard does not allow a court to examine Rao’s later
declaration indicating that he did not intend to protest the order.’

To conclude, to be a protest the communication must reasonably put the Department on
notice that the worker is taking issue with some Department decision. In making this
determination, we consider the content of the communication itself and information relevant to it
that was in the possession of the Department employees or agents involved in handling the claim
at the time of the communication. The use of any specific words or terminology 1s not required
in a protest, and Rao’s statement about his intentions does not play a role in deciding whether the
communication should be treated as a protest.

C. Application of the Protest Standard to Rao’s Chart Note and Bill

Consistently with these rules, we turn to whether Rao’s chart note and bill should have
reasonably put the Department on notice that he was protesting the Department’s February 18
order affirming its January 27 order. Those orders determined that Boyd’s low back injury was
stable, that his associated claim would be closed, and that he must reimburse the City for
overpayment.

Boyd argues that the documents possess the following features that show Rao was
protesting the February 18 order: (1) the chart note states “Occupational Health” next to the

date, (2) in the progress notes, Rao discusses Boyd’s history with back pain, (3) in the patient

3 We do not express an opinion whether we would examine Rao’s declaration of his intent if it
had been filed during the 60-day period for protests or appeals under former RCW 51.52.050.

12
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instructions, Rao recommends that Boyd follow up in four to six weeks “to consider psoas
vsintra-articular injection if . . . not improving,” and (4) a bill for the medical treatment
accompanied the chart note. CABR at 333-35,

Despite these features, we find that the documents would not reasonably put the
Department on notice that Rao was protesting the February 18 order closing Boyd’s claim for a
low back injury. The thrust of Rao’s chart note concerns a hip-related injury and hip-related
treatment. The accompanying bill sent to the Department was for treatment of Boyd’s hip. The
requested action that was purportedly inconsistent with the Department’s decision was “to
consider psoas vsintra-articular injection if . . . not improving.” However, Boyd has not shown
how this type of injection was somehow related to his low back injury. Similarly, a bill
requesting the Department to pay for treatment not covered by his low-back injury claim does
not transform Rao’s chart note into a protest of that claim.

As to the chart note’s reference to occupational health, the January 27 order also r.efers to
a different claim number than the one for his low back, suggesting that Boyd had multiple injury
claims with the Department. Thus, the mere reference to occupational health did not reasonably
put the Department on notice that the chart note was a protest of the decision closing his low
back injury claim.

The only aspect of Rao’s chart note weighing in favor of a protest is that it states that
Boyd’s “Th]istory is complicated somewhat by back pain.” CABR at 333-35. But as already
noted, the chart note did not involve treatment or request follow up for any low back related

injury. A bald statement that Boyd’s history is complicated by back pain does not transform the

13



No. 48927-9-11

chart note, which is related to his hip maladies, into one that would reasonably put the
Department on notice of a protest of a decision related to a low back injury. Further, Rao’s note
does not reference a claim number, any of the Department’s orders, or his employer. Although a
protest does not need to contain these terms, their absence makes it more difficult to see how the
Department could have reasonably been put on notice of a protest of an order relating to Boyd’s
low back injury.

In addition, the Department was aware that Green did not refer Boyd to Rao for low back
claim related injuries. Green’s concurrence report made that unequivocal.® Consideration of this
report is consistent with the revised Lambert standard, where we consider what the Department
knew at the time it received the document.

Under the standard adopted above, Rao’s chart note, even accompanied by a bill, was not
inconsistent with the February 18 order affirming the January 27 determination. These
documents would not have reasonably put the Department on notice of a protest. Thus, the

superior court did not err in determining that these documents were not a protest of the February

18 order.

¢ The parties dispute the chronological significance of the creation of Rao’s chart note on February
13, the issuance of the closure order on February 18, and the Department’s receipt on February 24
of Rao’s chart note and accompanying bill. This sequence does not favor either party, On one
hand, the Department and City have a valid argument that Boyd was treated before the February
18 closure order and thus Rao could not be responding to that decision. On the other hand, it could
be that even though Rao treated Boyd before the February 18 order, he sent the chart note and bill
after the order, which could support his sending those documents in response to that order. Thus,
without more evidence in the record, we do not speculate what the chronology suggests. See also
In Re: Jerry D. Bartlett, 08 11051, 08 11052 & 08 12758 (Wash. Bd. of Indus. Ins. Appeals Feb
19, 2009) (coming to the same conclusion with similar facts).

14
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IV EVIDENTIARY MATTERS

Next, Boyd contends that (1) the Board abused its discretion in failing to consider new
exhibits attached to his notice of appeal, (2) we should consider an appendix attached to his
opening brief, and (3) we should determine that the City admitted several statements contained in
a request for admissions sent to it
A, Exhibits Attached to Notice of Appeal

In determining whether Rao’s chart note and bill were a protest, Boyd argues that the
superior court and Board should have considered numerous documents that were not offered
before the TAJ. We disagree.

Boyd attached exhibits A, B, C, D, I, O, and P to his petition for review to the Board. He
did not move to admit these documents at the hearing before the [AJ. In declining to consider
them, the Board acted consistently with its decision in /n Re. Eileen P. Cleary, 92 1119, 92
1119A, 1993 WL 308686, at *2 (Wash. Bd. Indus. Ins. Appeals Apr. 12, 1993). Cleary, as did
the Board here, in essence used the standard for reconsideration under CR 59. CR 59(a)(4)
permits a trial court to reconsider its decision if a party shows that it has:

Newly discovered evidence, material for the party making the application,
which the party could not with reasonable diligence have discovered and produced
at the trial.

Boyd contends that because the Board reviews an appeal of an 1AJ’s decision de novo, it

was required to consider the new evidence presented to it. We agree that the Board functions in

15
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an appellate capacity to the IAJ and that its review is de novo. Kingery v. Dep’t of Labor &
Indus., 132 Wn.2d 162, 171, 937 P.2d 565 (1997); RCW 51.52.100. We do not agree, though,
that this posture compels the Board to accept new evidence that could have been offered before
the TAJ.

Neither rule nor statute rises to heights of clarity in describing the Board’s process. Its
rules do disclose, though, that the IAJ is the functional equivalent of a trial court, where the bulk
of testimony, exhibits, and evidence are admiited. See WAC 263-12-045; former WAC 263-12-
115 (2008); WAC 263-12-135; WAC 263-12-140, The IAJ makes a proposed decision, which
may be appealed to the Board. RCW 51.52.104. In making its decision on appeal, the Board
may consider the proposed decision of the TAJ, the petition or petitions for review and “the
record or any part thereof deemed necessary.” Accord, former WAC 263-12-145(5) (2000).

Thus, to the extent the Board may consider new evidence not presented to the IAJ, see
Cleary, 1993 WL 308686, at *1-2, that opportunity is roughly analogous to the opportunity to
present new evidence on reconsideration under CR 59(a). With that, the Board’s use of CR
59(a)(4) to restrict the submission of new evidence before it is reasonable and consistent with
standards of fair practice.

In applying this standard, the Board determined that the dates on the exhibits suggested
that, with reasonable diligence, they all could have been produced for consideration by the IAJ.
The Board also noted that Boyd did not present any evidence to the contrary. On this record,

neither the Board nor the superior court abused its discretion in excluding this evidence.

16
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Boyd also points out that his response to the City’s summary judgment motion before the
1AJ stated that “[t]his motion is based on . . . the records of the [City] and the Department.”
CABR at 460. This, he argues, shows that the exhibits in question should have been considered.

However, WAC 263-12-135 clearly states:

No part of the department’s record or other documents shall be made part of the
record of the board unless offered in evidence.

(Emphasis added.) Boyd’s mere reference to the Department’s and City’s records does not save
his failure to offer the exhibits he wished the IAJ to examine.
Accordingly, this claim fails.

B. Appendix Attached to Opening Brief

Boyd also attached an appendix to his opening brief to this court. It appears to be a nurse
management report dated August 15, 2011. Under RAP 9.11, we may take additional evidence,
if among other bases, it is equitable to excuse a party’s failure to present the evidence to the trial
court. RAP 9,11, Boyd fails to show how any of the criteria of RAP 9.11 are satisfied, which
would justifiably allow us to consider this evidence. Harbison v. Garden Valley Quifitters, Inc.,
69 Wn. App. 590, 593-94, 849 P.2d 669 (1993). Accordingly, we do not consider this appendix.
C. Request for Admissions

In his response to the City’s summary judgment motion before the IAJ, Boyd attached a
request for admissions that was propounded to the City. The City objected to several of the
questions contained in the request, and Boyd now asks this court to rule against the City on those

objections and deem Boyd’s questions to be statements of admission by the City.

17
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The practice in civil cases applies to appeals under the ITA. RCW 51.52.140. Under CR
36 Boyd was required to request that the IAJ determine the sufficiency of the City’s objections to
his requests for admissions. See CR 36(a). Boyd has not shown that he ever requested rulings
on the City’s objections to his questions. Accordingly, we reject Boyd’s request to deem them to
be admissions by the City.

V. JUDICIAL ESTOPPEL

Boyd argues that because the City construed Green’s chart note as a protest to the
Department’s October 10 order, it should be judicially estopped from construing Rao’s chart note
as not a protest to the February 18 order since the two chart notes possess similar features. We
disagree.

“‘Judicial estoppel is an equitable doctrine that precludes a party from asserting one
position in a court proceeding and later seeking an advantage by taking a clearly inconsistent
position.”” Arkison v. Ethan Allen, Inc., 160 Wn.2d 535, 538, 160 P.3d 13 (2007) (emphasis
added) (quoting Bartley-Williams v. Kendall, 134 Wn. App. 95, 98, 138 P.3d 1103 (2006)).
“|Iudicial estoppel may be applied only in the event that a litigant’s prior inconsistent position
benefited the litigant or was accepted by the court.” Taylor v. Bell, 185 Wn. App. 270, 282, 340
P.3d 951 (2014), review denied, 183 Wn.2d 1012 (2015).

Even assuming that Green’s and Rao’s chart notes were substantially similar, the City’s

interpretation of Green’s chart note as a protest was not a position taken in a court proceeding

18
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that would later bind it through judicial estoppel. Accordingly, this claim fails.
VI. ATTORNEY FEES

Boyd requests an award of attorney fees and costs incurred at all levels of appeal under
former RCW 51.52.120(2) (2007); RCW 51.52.130(1). Because Boyd does not prevail, we
decline to award him attorney fees and costs.

CONCLUSION

Under the appropriate standard for determining whether a document is a protest of a
Department decision, Rao’s chart note, even accompanied by a bill, was not a protest.

We affirm the superior court decision affirming the Board and decline to award attorney

fees.

We concur:

it

WPDRSWICK, J. U

- J

E, J.
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| : SOUTH SOUND HEUROSURGERY TACOMA Ho 6947 P, 16
May. 14,2010 &Jugﬁ l?ﬂleurc:m-.urgﬁﬂy May 14, 2010
1802 8 Yalimn Buite 308 Tacoma, WA 98405 o ) Page 3
Dffioe: 253-847-6938  Fex: 283-448-0758 , . Chatt Document
e e e Tl e
Richard L Boyd Home; (380) 0435509
Mals DOB; 121231850, ' 15018 1 Ins: MATRIRL
L = l‘wﬂ_—zzzm o e —""——~—- |
Sociat & Employment History |
Marﬂegl Firefighter ' .
Risk Factors
. Topzooo uss: denigs N _
. Ameunt & yesrs used:; : ] - ’
Algohol use? denley '
Drugy uge: denies
Exerolse type & fraquancy,

Celfong use perdayd - ‘ ,
- Pagt History reviewed with paitent and no changes veported

Vitai S1gng
Helght; £9 Inghas -
Weight: 175 pounds

Pain seale (010} 8

Caleulations
Body Mags Index: 2504
Budy Surfrce Area (i2): 1.96

Asgessmentand Plan

LUMBAR/THORACIC RADIGULITIS/NEURITIE NOS (1ICD-724.4)
ARTHRODESES §TATUS (ICD-V4B.4) ‘
LOW BACK PAIN (IC1-724.2)

Frobfems added of changad:

Added naw groblem of LUMBAR DEGENERATIVE DISC DISEASE (/0D-722.52)

Addad new proble of LUMBAR BTENOSIS (10D-724.02)

- ASBESSMENT: K .

1. QT crused recurent LBP and left hip region paln ' _

2, Luntbar GT/myslo showsd: Lower lumbar fusion from 13 thicugh &1, Orihopedie hatdwars i place.

Andtaraind Limbar infervartsbral dizo degenarative changas at the L2-L3 level Immadiately abovs the

fusfon. The dagensrativa changes ave mora severs on the loft sids which has resitted In & sooietio curve .

copvey, to the tight at this fevel L2158 laminectomy, There, Is no cerdral stehosls, 4.5 millimeters of

: aﬁa;g]iﬁa;&sie}af 13 relative to both L2 ang L. Thera is 4 moderake foramingl stonosts related to this at
5 L2:L3 level, . :

PLAN:

1, Left 123 fucet njections

2. Left 12-3 transforaming) £S5 .
B PT for hoat, US, massage (10 sesslons)

Hatwise RPED wia TOVW SLA4L/IRIG
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Operafive Report ., BOYD, RICHARD L - 3060543
nal Report * o
Result Typs: Operative Report
Seivice Date: July &1, 2011 00:00
Result Status: Authenticated _ ‘
Result Title: 2656488
Parformed By " Green {Il, MD, John Robert on July 81, 2011 10:38
Verified By: . Green Hl, MD, John Hobart on July 02 2ol OF0e
Encounter irnfo: 17352033&5 UWMG, Limited Stay, 07/01/2011 - 07/01/2011
* Final Report*
. OPERATIVE REPORT

PREOYERATIVE DIAGNOSIS

Left CAM-type hip implagement with degmicrativa labium,

POSTOPERATIVE DIAGNOSIS
Left CAM-type hip impingement with degenerative labrom, plus labral tear, symwhs, two small
iileginous loose bodies. . .

L]

PROCEDURE
Left hip arthroscopic loose body re:mmval labral debridernent, partial synovectomy, and nsteop}asty of
 femoral head-neck Junetion.

ATTENB[NG SURGEON
Tohu R. Green, MD

ABBISTANT

Nicole Patrick, PA. Nicole's assistance was required singe a smtahiymtramad resident was unavaﬂa‘ble
for the case.

SECOND ASSISTANT

Printed by:  Marlin, Roxenng _ _ Page.1 of 4
Printat oz O7/07/2011 02:34 . : (Continued)

RECEIVED
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TOV/03/2014/T00

Spﬁﬁﬁ Medicine - Gutpt Record

.
et ’

.. ' [ |
09:50 A UW('WPUWBS Madiqim FAY No. 208543b0.4 P, 002/00%

BOYD, RICHARD L - 3080843

* Fitved Respor?
Result Type; Bgors Megilhe « au@nma
Bervive Dete: Dotobar 26, 2011 00:
Resull Stafus: Authentiosted

-Resiit T, DRTHO BRORTS MED CLINIG
Performmexd By: Green N, MD, dJohn Robert on Oofober 26, 2041 00:00

. Verlfled By, Greeit Ili MD, John Robert op Oofoher 28, 2011 1102
« Brmttter info: 788800162, UWRE, Outpalisnt, 1072572011 - *[012512(}11
* Final Report *

SUBJECTIVE _ -

Richard Boyd is a 60 yam«-old fire fighter who had left arifroscopio 10086 body removal, labral

debridement, partial synovectotay and exthroplasty of the fomoral head neck junction en 7/1/11, Ha is back
for routine fnlloﬁmp He has not had any re-injuries but he has redeveloped low back pain with lateral
fhigh and leg pain, Flis hip has been mors sore on the latera] side, It is 5-6/10 dull soastant ache thet is
present during activity, test, and af pight, He has not had any oatching, Jocking or instabilty. He feals ke
his hip has stiffened up, He has had no swelling, worse m;cangth no changes fn his sensation b incregsed
yain and stiffhess, which {s different from his preoperative pain in & different location and differsnt
character, He has had no other healih changes, He has best: te-avaluated by D, Lee who did not thivk thers
was anything surgical to do for his back probler and radienlar symptoma,

BB PEYSICAL BXAMINATION LEEJ.‘«RIGHT

Standing

| {3ali Trendelenbiyrg

“Toa Touch low back pain

Hingle

Hieting

Leg Standing Pxiension labwal paln

Passive Straight Leg Ralse leg pain snd bavk pain

Sl Healed incision

Resizted Flewlon 1 2
Privded by Maghsiot, Aurea H . C Page | ofd
Prinfed on: 14/03/2091 0831 , . {Contimed)
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Transeript for BOYD, RICHARD (U3060543) ‘ Page 1 of 3

BOYD, RIGHARD L3080543

Bports Madiolne - Outpt Record Authenticated

Bervice Date: Jan-26-2012

Distated by Gresn Iil, MD, Jehn Robert on Jan-26-2012

ORTHO “‘P—..aR'!"S MED CLINIC

SUBJECTIVE
Richard Boyd is a 60-year-oid fira fighter who had lefi srthroscopie hip aurgery including loose body

removal, labral debridement, partial synovectoniy und an crsteopiasty of the farnoral head rieck junction
ou 71711, He initially did pretty well bus has redeveloped pain that 18 « iittle complicated partially due
to the fact that he has had a lot of ovetlapping back symptoms and radicular type features to thet, He
has not had any repeat injuries, 5-6/10 antericr groin fo the front of the knee pain with some additional
pain that goes down the same area to the lateral shin axid atkle. There is & separate somewhat lateral
pelvis pain that seerns to come from biy buttock and low back, He has 5.6 /10 dull achs. It is present
with activily and rest and at night. He has not had any caiching, locking or instability but has noticed .
that his hip has bad Jess range of motion, feels more stiff, He has had no swelling and feels Like his
strength might be a little worse, He has had no changs in his sensarion, which he has had lobg-standing
. sengory changes with decrease sensation over his anterior thigh, lateral leg, and the scle of his foot, He
does not believe any of that has changed. He has not had any bowel or bladder changes. No new
problems or health changes sins [ saw him last,

ﬁ Standing |
Gait Antalgic
Toe Touch o knee with mild lateral thigh
Bingle Leg S’zandi—ng Extension Pain Free : .
Sitting ‘ - RE&ENE]}
Passive Straight Leg Raise pain dovn the lateral thigh FEB 14 202

. Skin Henled incision

Resisted Flexion L R

Strength 5§
Pain 1+ None
Resisted Adduction

Mrength 5~ 5
Pain 14 Moie

Resisted Ankle Abduction

' "https://m.indscape.m&ia.washimgtm.edufmindscapefjavalviewﬁmum@m,htm?evemtfd#'—@?:’:\'?6...- 22012
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Fugtin Bherday, 1O, : Tictes C s 7,203
Onthiopedic Surgoon ’
Clatrmants RigwBoyd | Befarring Packn  Putnam &Ligb
Irule of Tnefconds  Oofober 22, 2009 Reaforred by: Weyna Lish
LS B - 21713008252 Clatm &t 87701y

Dute of Bivth: ﬁac-embarm, 1850

B oboie e bt g

 Comently atthis polt, hts svmploms elsde some fselonlabions ormmuselb-twitches  the

Tooay e, L:ab.

Juatin Sherfey, D.0., completed sn independent ovalustion on Rich Boyd on. Il'uma"? 2013, for
the ghoveefr amac‘l olafm, The opludoms expressed tn-thls report avathose of the exastiner,

M Boyd was mformed fhatthls szmninaiion was # the requast of Pustaem & Lisb, aud thet e
yditon vopor would be sent to Putaerm &71ish, A, copy ofﬂw-mpm:twﬂl her sm’m 4he a:ttawﬁmg
Gnotor H requestad ry Putnsm, & Lieh,

Wit By Yo dlso ofomraed S tha sxpuingion vas fo wnmn‘zive pmpeaas wnly, immdend to
address spabific Mjudles or oonditions as outined by Putnam & Tdeb, end wasot intended 43 &
gonaral eseminetion.

e, Boyd wes sdiel at-fhe Bma of the examinatinnnatio aﬁgagb i ety phyaiosl nanenyars
bayond persone] inits, or thoss whith corld cause heun or Infury,

History of Present Enjury

The exeratoes i 1 2-yeat-old nale, who i hetafor evaluation of Tovw back-patn and left hip
Meoamloit Fom.a worlctelated jury In 2009, He statad-thls serarned fomm, an Inoldsut on,
Defaber 72,2009, when he twaspulling & chavged hoss line when worlkdng as o frefighter, Tt fell
out a,wiﬁtmw and hopulled it beol up the stalis. He had pain, pacticulaly o hds humbar reagian
and ol b,

] ot e i ek bt o oy o e v Rt K e R A

1
% "M“WMMTW-E% !

bilatesal amtramﬁas. These soermned to be s most annoying pmblam. Abpight, he has perticular
Jaft hinpats, wod he has Hffoulty findhng anoeiilon of eonafort, As e aiyemnges position, hewill

* ihen apgavaie elther his back o ks bl Fe finds thet this Is 2 constant-pain, To s wntiuumg

to do therepariis sxerolbes onldy own, bubteneing puplomatie.

"t e i et stk B8 o aik A etibes Wy iﬁsmig‘hﬁ 18g, sid 16 Adsootafsd ™

with some numb;m&s He alio onmple.im of some xmmbm:as, mghng and dyzesthonlas i the loft
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Bapa 2 offé

EE¢ Righ Boyd ‘ i IMmS 21718008252
Cladm e BOTIOLT Dt of Bt Fime 7, 2015

rborclatens] tedgh, T was statoil thess startod after bis Teft hip swgery, Thls can be aome ghakn
and soms aohing type el b, Qoossionally, it will padiate down tnda the Jaft oalf,

Ho continuesto have bilataral log ovasmps, oalves, hamstﬁnga npdl-faet, wome with 8iffovent
ohianges of poaltion, Jia haatwo areas of the lowes nmibay spine Ju the seorollias ragion thist
_ continmes fo be tendes o touck,

Ha han sotte conpatm abont s prior Bhyeles) Cupacdty Exemination which was pecformad, and
if e oent sotsetly perform These detles due to hly otigodng pai,

Pagt M@Qﬁgﬁl Llistory, .

Trjtuden: Past taadiod] luistory includes f,rﬂor lorw beolk Infurdes in 1996,2006 gnd 2008,
Surgerlos: Surgerles malle badk sutpetien in 1097,2007 and. 2070, and ahié: surgery 12014,
Chrgent Modlonhions: Maﬂiamiens eurraly hohads Vimndln, mmadol and clotawepam,
Allarg ae: No kncwn dmg allsrgles,

Farally Eigbory: Nonuocnu‘lhm’sory

Review of Bystems Posiitvados some haming Toss, shakmg atfwiahing of“tha Timbs, pod
diffionity sleeptog, a5 well as loss of metion In.kde jointz. AL ofher systems aro nogative.

Bocigesonomie Hlisto
‘Marital Statie/Dependents: Fio is marrled and has two dependenis,
Biusation: Fighest lovel of eduoation 19 grade14,

Prbmary Opoupations He wag employed by the Clty of Olympis, os a-fnefighter for 27 years.,
= Wl Stm:ua, Couprontly b 1s not worldng,

A A Pyt A T e AV YR BT S TS PAIEOA R 0 | By o i bl S e o e may 4§ 35

Mﬁi’wry Sorvint Mo had mils v seeyios I the Urdied Stalas Mardoe Cotps for iy proxiﬂm.tely
"t yants, with an h(‘;mrabla Heoharge.

Habli: He denios bmoldng, admits to a,lcohol, ghout ene to ‘two bees par week, and deples
flogul dhy use,

Halee: Ho Hoss comdirme it i elifpcel-fyps excroiie and dherapaitic exeriacs & the gym, et
wiioh ha was tanghtfor ks Tow back:

P

B R Y T GO e sqiw {mn‘tro T Eleg s z9b9 cfm) ?ﬁ'—r vt
: . mumwpmm “'ﬂ.mw
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"By Bleh Rowd : - WIS s 21718008253
Clade ¥ ﬁﬂ"?’!ﬂl’? ) : DPete ol Hear; fune 7,2008

T Y L

T have an Tdepandent bediond Byabigtion deted Septembar2], 2011, Som D Zoliund and Dy,
Krstooluney, Thisle my only foten of dooumentation, 5o L willteview soms of the history they
have providad i this Independent Medios! Evaluation, [haveno ofler madioal records, They
state that he wee sighis post LA-B1 decommpreasion apd fnslon, deted Ouinber27,2007, Heobada
olmondo tight fovitrap and loft L3 sadhwlopathy, They wentlom s CT scan of ks spine on
Doosnrherd, 2009, whidl showed fslon #7381 Bl and diso degeneseilon stl2 end T3, with
s arterclisthests 2273, 2 and 4. Show a myslogoary of Deospiber 14, 2009, showlng sorae
seierotisthests of 18 to both L2 and T4, Bpidueal siarold injectlons, Rebruary 9,2010, snd D,
Walls on Marh 10,2010, feels remuining extenging of his falom The exemines was poted to
se e, Feppenstall for Lof Jip pain, He notes mild exfhritis, pecalubral ayst, sud sostabmlar
roingement, Helas a diecogratn with D, "Woo, Apidl 30, 2010, Conelvsion s L1-L2 fovels,
no disvogenie pain L23 poslilve connardsnt pains.Fle tefusned to D Wolms on.May 14,
2010; hias aavers Lo ok pein, o to-thyes Meoopafhy, CT seatnof his Tutrbar spbhe, June 2,

© 3000; bilater] two md Hhres pars defacty aould be aoquisetl on post-aurgingl. Thene fa than a

apetaiive note fom Dr, Tes fom Ny 8, 2010, widch states semoval of ustramentation T8-1,
expiloration ofMslonmess, postetlor fuson 12-L3, end nstumentatlon of L2418, :

Thexe s & &lotwup nots fom Kl May, Octobes 12, 2010,for loft hiproein, He states fom

+ha Test irpingeseest, which fepedomtnantly oam intiahue; probably hes Tong activiiy, eady

stags, seoondey authrosls, based an joind necrowing, He-feels this 15 an exnoerbation ofen : .
nadestying oandifion, A lefthip seroid injeotion, Cotober 14,2010, Met MR arfitogram, Joft '
T, Qetober 28, 2010, showing insffiolsnt rdfiet of e anteroleberal and lateral aspect v ths

1t fernoral head and peck Sunotion, Tomoral seetabolar tmpingument oanstyps, extenslve

pormples taie of the anterior evperior and stpetlor Teft anstrbudar lebruwm, moderete shondrosts,

A consuliafon :im' Tefthdn pain, Dy, Manuer at-he Univacsity of Washington, A'tJ'rhia@ ghut, e

 dans nok fosl e needs segery. Ha thbnle he way need & ip replacement in the tues,

We have a1 operitive tepozt by Dr. Green, o fhey sate bn operative teport Ry D, Grsen from
Taly. 2011, Hapsrforms & looss hody renoyal, labral dabuldoment, paptial synovectomy, and |
pateopinety ot feronal bead 2md neols upetion,

e T L T L VU U

“Hvalon] Tramination

| Hels 0597, 170pound, gkt hand dominent wule; whe appears innn asute distrean ni this time.

Teasntoetion, of M Tunbet apdoe showa & well-hoaled piclline Fasdelon. Thare s sotas
prormding vvsede spesii. Fo hing endamnens over The midlioe portion, se wall ss e laft

. sagaolting and buftnclovsgions modid tendemnoss op thevight,

e e o 10008 Bt 3G e, Bubte, 330, Heter Way, WA S000H . . (SEANNRG050 (ral. ob.. (285)T65A00. (0], ... .;s’.’.iﬁml,,i,.‘?,}‘,u‘.m,m, o
. WHWIIGRRI AR ' Eprar
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Pagad of 6 ‘
RE) Ridh Boy . MES & 21718008250
Clabm # 56-"7'?01’? . ‘ Dato of Baanx fune7,2018

Renge ofraotion fn-the Wmbar gpiue shows flexon to 50 ciagrwa, Hratted by dscounfonty
mktension to 10 degrees; totation to 50 dogrees an the right arid 30 dagraaa oo Loty szda
- banding 30 degroan ight and 30 degrees left,

His Tip onthe left shows well-! onlad fototoms, Thers om0 tenderoess to pakpation everdhe hip,
Fligtange of motien in the hip: Fleslon on the left to 110 dagrees; otithe right-to 130 dogrees,
Tobernal wotation 18 50 degress otifie Jaft, with some lateral valy, and 40 dogrecs onthe tight,
Extannel wtatlon o 50 degrass o the left aud 60 degreas onthe blght, Alductlon 1930 dogress
on s lof and A0 degrees on the vipht, B::bensmm 12720 dogtoss on the left amd 30 degioss on the

. osght i

T mnsols strangth showa 5/5 o :Eiavdon onPhe rlght, 445 onthe left, Rmee extenston shows 445

om the Tef, 575 on the sight, The temalulng tusle testing nolucing abdnotion, adduction, and

knes fewdon i 5/ snd synumetde at.5/3, Blleright skl showeweakness of fhe slersor .
halinols Jonguy, end dovstflesion of 35 and imfmion uf 448, The vemaiting miotions me.5/5,

Tha left showg 575 tn all planen, ,

Degp tendon ma:[’lem are. 24 onthe lef paﬁeim anel Aokillan 344 o fhwigm petelle and
Au!ﬁllaa. Nagative clonus on the left and tmild ot the tight, two torthres bents,

.15 s bome gmeaﬁmaszﬂa twith light toush on the left flgh inthe anterdlateral thmhraglcn, and
deoreased vibratory sense on the loft latarel anterior thigh, with sowe dysesthonln. Bensetlon is:
Intaot in-the wight lower am@mit:y

Log Jengths sppearto be sgnal, Ha'hae nagativs siaight log veises, both seated and mipins,

oanging just some tighi-sided hemateng oramping, Ho s ableto do a squat. This is Tinited i

Ahe dapth e can do-d; and dees cavee some leftbippaln, He bnsnogative RABHRS festing, \
Tntetnal, abduetlon and Slesion-tosting of the bilsteral ipy showe & slight elonk on fhe left, with

ol el

o pattos ralse, Ho la una‘ble*to heed eniss, dusts the footéven on the 13311‘&. o doey wall Wlﬂl
a slight i, Nepative Trendslanbur plgn,

_Dontiusions

s e R = ot e LT r—n R e L L R R L L T

Lt L L A U T RT Y

Diaguoges

1. - Preagisitog lomber degenseattve dise dlranss, with prlor 1.3 theovgh 81 fuden,
with ohomio vigat Rootdrap end left T3 madionlopatiey, warsleted-toths ndusirial
_ Jrgury o asaze prabable thanzot basis,
i e Blatue pouk T2 4013 fonlon, with removel of 13 %o 81 Tnstrumention, mrplamﬁan 3
o ‘ ' 'EE jﬁﬂiﬁn f1288, s fo dladm Bom Ootdhar ?Q 009, om & mors prohaRlathanmat
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Pags & of 8 .
B2 Rih Boyd | ) © MES4E 2171800825
Cluita fh Bcpvni7 o o Fate sfEaxnig Tune 7,018

3, Left hip famoral sostabyler mpingement, with mild degenezative changes,
presiating and not selated fo the industela! tnjuzy, on amote probakls thax tiot.
Tnata, .
4, Lafthip peln dueto avejrbular librel tearlng end sxacerbuilon of proenisting -
B %mping\amam, relaied to the Octeber 22, 2009 olain, 04 o mows probeble then not
Eﬁisn . :

Angwer o speciBie gtiestions from the elain xanager:

Please conduet . dsability faﬂngxeacam in fermn pfthie lofh lovey extremity, -

+ The exetmines way given. s primery frasaiementeating for s Iomber spine ofs Cetegory 5.

Erased on hispravions Endapundent Madiosl Evnluetion, he was ghven a Category4 itmpelnment
vedioig do vegeyd fo the lumbareping, Ineone indiontion o foday’s exewsthat this Wapehment
~wouvld changs. Therefore, he whil rematn Category 5 {mpeinment in.regerd to-the Invbsar spine,

‘ Tecregrrd fo the i, he-was avmded £ 5% ﬁwmamm'pwﬁal fmpedtment of the Teft Jower
. extromity, dueto loss ofhip fawion, uthis Tt Idependent Madionl Byalnation, Afthiz point, I

~ see gt Ioproved tange of motion end do nothavs any impelment, based oo the AMA Guldes to

the Bvelustion of Pasmanent Tupakmett, 5t Bdltlon formetion,

T regand o his Joss of musole shength, e has deoreased lip Hexion sivength onctha tufs, de well |
a8 lenee exieheton steenpth on the Taft, This i3 reluted to fhe.oisln, Raved onthe AMA. Guldesdo
the Evaluation of Permationt Tnpainmets, 5t Bdition, using both Table 17.7, greding this ata
grade 4, agwell a8 Teble.17.8 on pags 532, sombining both tha-musele, the grade 4 hip fexion
wealeoss, ag-woll athe grade-d hnes anfenaion weaknoss, s ghves e & lowet-extremity
iropatiment of 179, L : :
Alao tgviewing his seruoty lose and dyssathesdas, naing Trbls 17.37 on:552, fnvolving the lateral
Tamor} outanests nerve, which be hes dysesthesie and passthesis, this wonld glve ns atoial
Tpatiment possible of §%for the lower axtramity, .

Combining this wwith, Tabls 16,10, on page 42, he would have & grade-4 s'tmsory Toss, giving s s

_oniags betwaen 1 and 26%, T Sel fie 1y losor i 20%, Theratore, muliiplylog the full

Fupaitment of 6% dimes s 20V for the sensony definfl, s gives fim, a tota] of 294 frapetemant
* for sensory loss M fhe left lowan extremity.

Shnos the sensary cattot be cotbined with & loss of steengih, T would o with bl highest
snmober of logs, as this lkely sepraerts his toug dsabillty inrepard-to the left bip, Thersfore,
Tl waild be 17% lovwer exiemity frmeluwent.
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RB: R Boyd MEE i 5]713008250
(el ds 8OTIOLT : Daie of Boaitiy Juoa™h, 2018

Thande vouforthe apportunity to seslat you tn-ihe svaluation of ol case, I youn have auy queations
or cohoesus, pleass el froe to conteot MBS,

Slneazely,

Toutin Shexfes, MiD..
Crfhopedio Surgeon. -

Diotated, seviawed, ad optlon varfed,
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‘ . notes3N278967 . txt
IThdemnity Madical Expense Total Racovery
Tneyrred: 300,000.00 81,571.00 75,288,59 456,858, 59 2,974.59
paid: 281,955.06 68,269,28 57.,785.40 388,009.74 2,974.59
Rewmaining: 3%,044.94 13,301.72 17,503.19 68,849.85 0.00

Helding: 0.00 6,00 .00 0.00 0,00

pata - ::11/15/2G13_ Type: Plan of Action
By ! Carrie Fleischman :
sitbject: Claim reviaw - Plan To Conclude

My plan of aciien 15 to pay PPD, await to sas 1 claimant and his attorney file a
p%ogest/appaaﬂ to the c1gs¥ng ordar on this claim. They hava until 12/8/%&13

pate 4 11/A15/2013 .. Type: Claim Review
By ! cabrie Figischman
Subjact: Claim Review ~ Swamary of Facts

STVRE was approvede by DLI on 4/2/2013. WE have submitted tha claim for closure
with Gategory 4 PPD on 4/9/2013, VORD has received a protest. 5k¥‘s office sent
over a letter asking that the employability he affirmed based on clear madical’
preponderance and sign off by his own physicians. vDRo upheld the employabilivy -
. decision on 3/30/2013. .

This c¢laim was submitted to DLI for closura on 4/942013, Maw that emplovahility
is resolved await cTosin% order. His atty will file a protest to cldsure of the
claim and that he is employable. Wayne Lieb, claimant attorney has sent over a PeD-
raring exam b§~pr. sherfey. Joa at tha City has given Sky authority to offer wr,
goyd up to $12,000.00 Chopefully less) in exchange for a complete release,
withdrawal of all claims, stc. If they are not willing to accept this negotiated
sattlement, then you should proceed with interviewing vls pr. and freshening oup
pr. and preparing to fight it out. There will not_be additional settlement offers
(a million For defense, not one mord dime for settlement). Still in negotiations
for settlement, Tast offar was $9250.70, this was presented to clmts attornasy on

- 9/17/2013, He was seeh bzlnr. Green and the chart note does not support furthir
treatment as ralated to ithis claim | : .

LT issued claim closure with cat 4 ppp of $27207.93, we have begun o Qay tha

PPE in payments.  Awadt to see 1F they protest or File an appeal. We anticipate a
protest/appeal.

\ . : \ L
pate 1 11/15/2013 Type: Subrogation - o
By 3 carrie Flaischman
subjfact: ¢latm review - subrogation and SIF

Thers ig no third party, he was pulling a charged hose out of a window and hurt
his Towar back.

There s no excess or recovery.

bate @ 1L/15/2013 Typa! Reserves
By  t Carrite Flelschnan .
subject: Claim Reviaw - Exposure. Bvaluation

PFage 24‘
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RON MEYERS & ASSOCIATES PLLC
December 05, 2017 - 9:08 AM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number: 95252-3
Appellate Court Case Title: Richard Boyd v. City of Olympia and Department of Labor & Industries

Superior Court Case Number:  15-2-01415-1

The following documents have been uploaded:

« 952523 Other_20171205090756SC761533_0926.pdf
This File Contains:
Other - Amended Petition for Review
The Original File Name was Amended Petition for Rev.pdf

A copy of the uploaded files will be sent to:

» LITacCal@atg.wa.gov
PaulCl@atg.wa.gov
bmasters@wallaceklormann.com
jamesm7@atg.wa.gov
matt.j@rm-law.us
swallace@wallaceklormann.com
o tim.f@rm-law.us

Comments:

Sender Name: Mindy Leach - Email: mindy.l@rm-law.us
Filing on Behalf of: Ronald Gene Meyers - Email: ron.m@rm-law.us (Alternate Email: mindy.l@rm-law.us)

Address:

8765 Tallon Ln NE, Ste A
Olympia, WA, 98516
Phone: (360) 459-5600

Note: The Filing Id is 20171205090756SC761533



